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COBRA Subsidy Overview and FAQs 

Issue Date: April 22, 2021 

Introduction 
 
To help clients better navigate the complexities of the recently-announced COBRA subsidies under the 
American Rescue Plan Act (ARP), Benefit Comply has put together the following overview and set of 
frequently asked questions (FAQs). We hope this document provides assistance with the basics of the 
requirements and some meaningful direction while we await further guidance from the agencies. 
 
General Subsidy Overview 
 
Assistance Eligible Individuals (AEIs) 
 
The following individuals must be given the opportunity to participate in COBRA continuation coverage at 
no cost for April – September 2021, so long as they are not eligible for other group health plan coverage 
or Medicare: 

• Individuals who are offered federal COBRA or state continuation due to an involuntary termination 
of employment or reduction in hours that occurs April - September 2021; 

• Individuals who were offered federal COBRA or state continuation due to an involuntary 
termination of employment or reduction in hours and who are currently COBRA participants 
(elected continuation coverage and are making monthly premium payments); and 

• Individuals who were offered federal COBRA or state continuation due to an involuntary 
termination of employment or reduction in hours, chose not to elect COBRA, or elected and then 
dropped it, but are still within their maximum COBRA coverage period. 

Subsidy Time Frame 

The COBRA subsidy is available April – September 2021, but it will end sooner if AEIs become eligible for 
other group health plan coverage or Medicare, or if AEIs exhaust their maximum coverage period under 
federal COBRA or state continuation. 

Applicable Coverage 

For employees and their family members enrolled when a reduction in hours or involuntary termination of 
employment caused a loss coverage, the COBRA subsidy must be offered for all group health plans (e.g., 
medical, dental, vision, HRA, EAP, onsite clinic), but not health FSAs. 

Employer Responsibility & Payroll Tax Credits 

For group health plans subject to federal COBRA, the employer is responsible for notifying AEIs, 
providing the coverage at no cost, and requesting a refund for the COBRA premiums not paid against the 
employer’s Medicare portion of the payroll taxes. For group health plans subject to state continuation, the 
carrier should take responsibility for providing the coverage and requesting a payroll tax credit. 

Notice Requirements 

The DOL has provide three new model notices, along with a COBRA subsidy summary and certification 
form. There is a revised election notice (for new qualified beneficiaries) and an extended election notice 
(for existing qualified beneficiaries), both of which should be accompanied by the summary and 
certification form. In addition, there is a notice to inform AEIs who elect the COBRA subsidy prior to the 
subsidy ending. 
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FREQUENTLY ASKED QUESTIONS (FAQs) 

 
1. What is considered an involuntary termination of employment? 

 

No official guidance is available yet, but based on the IRS 2009 ARRA guidance, involuntary termination 
of employment should be interpreted broadly. 

An involuntary termination means a severance from employment due to the independent exercise of the 
unilateral authority of the employer to terminate the employment, other than due to the employee’s implicit 
or explicit request, where the employee was willing and able to continue performing services.  

All of the following were considered an involuntary termination of employment: 
• Layoffs and reductions in force 
• Failure to renew a contract 
• Termination for cause 
• Employer’s action to end an employment when employee cannot work due to illness or disability 
• Employee resignation as the result of employer-initiated change in work location 

The involuntary termination of employment does not need to be related to COVID.  

If the involuntary termination of employment was for gross misconduct, the individual was never ineligible 
for COBRA and therefore not eligible for the COBRA subsidy either. However, it’s unclear exactly what 
will meet the standard of gross misconduct, so employers should only assume COBRA is not required 
after discussing specific facts and circumstances with counsel. 

2. How does the employer recover lost COBRA premium payments? 
 
No official guidance is available yet, but it appears that employers may take a credit against the Medicare 
portion of payroll taxes (e.g., using Form 941). We expect the IRS will provide more specific guidance 
soon, including for situations in which the employer’s Medicare payroll tax liability is less than the missed 
COBRA premiums. We’re also assuming the IRS will set forth expectations for records/documentation 
that will be needed to prove eligibility for payroll tax credits. NOTE: The payroll tax credit is available to 
government entities as well. 
 

3. What counts as eligibility for other group health plan coverage? 
 
Individuals who are eligible for an employer-sponsored group medical plan, through their own 
employment or through a spouse or other family member, are not eligible for the COBRA subsidy. 
Eligibility for excepted benefits (e.g., stand-alone dental or vision), a QSEHRA or health FSA, Medicaid, 
or individual health coverage does not affect eligibility for the COBRA subsidy. 
 

4. How far are we required to “look back” to determine who must receive a notice? 
 
For group health plans subject to federal COBRA, employers will generally have to look back 18 months 
(i.e., qualifying events that triggered a loss of coverage in October 2019 or later) because an employee’s 
reduction in hours or involuntary termination of coverage will typically trigger an 18-month maximum 
coverage period for employees and their family members who were enrolled when the qualifying event 
occurred. However, it’s possible that federal COBRA extensions may need to be taken into account. For 
example, spouses and dependents who have a 2nd qualifying event after electing COBRA can extend 
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their maximum coverage period to 36 months. In addition, a disability determination can extend the 
maximum coverage period to 29 months. 
 
For group health plans subject to state continuation, the maximum coverage period varies greatly from 
state to state, in some cases lasting only a couple months, and in other cases (e.g., CA, NY), the 
maximum coverage period is 36 months. 
 

5. Who needs to receive which notices? 
 
There are 3 different groups of individuals who may require a notice: 

1. New Qualified Beneficiaries (now – September 2021): The normal COBRA election notice should 
be replaced with the "Model General Notice and COBRA Continuation Coverage Election Notice" 
along with the "Summary of COBRA Premium Assistance Provisions." 

2. Existing Qualified Beneficiaries (triggered a continuation right prior to April 2021): The “Model 
Notice in Connection with Extended Election Period” along with the “Summary of COBRA 
Premium Assistance Provisions” should be sent no later than May 31, 2021. 

3. AEIs who elect the COBRA subsidy: The “Model Notice of Expiration of Premium Assistance” 
must be sent 15-45 days prior to the subsidy ending due to the end of the maximum coverage 
period or reaching September 30, 2021. 

 
6. Do we have to collect the certification that is part of the Summary of COBRA Premium 

Assistance Provisions? 
 
It’s not clearly required, but the recommendation is to collect the certification for the following reasons: 

• To ensure the COBRA subsidy is only provided to AEIs who are not eligible for other group 
health plan coverage or Medicare; 

• To ensure the carrier (or stop-loss carrier) will provide coverage; and  
• To provide proof of the employer’s right to collect payroll tax credits. 

 
7. Who is responsible for sending the notices, providing the coverage, and collecting 

applicable payroll tax credits? 
 
For plans subject to federal COBRA, the employer is responsible for all of these things. 
For plans subject to state continuation, it appears the carrier will take responsibility for all of these things. 
For plans subject to both federal COBRA and state continuation (e.g., a larger employer offering a fully-
insured plan), we’re waiting on further guidance from the agencies. 
 
 
 
While every effort has been taken in compiling this information to ensure that its contents are totally accurate, neither 
the publisher nor the author can accept liability for any inaccuracies or changed circumstances of any information 
herein or for the consequences of any reliance placed upon it. This publication is distributed on the understanding 
that the publisher is not engaged in rendering legal, accounting or other professional advice or services. Readers 
should always seek legal counsel or professional advice before entering into any commitments. 

Any U.S. federal tax information provided in this document is not intended or written to be used, and it cannot be 
used (i) for the purpose of avoiding tax penalties, or (ii) in promoting, marketing or recommending to another party, 
any partnership or other entity, investment plan, arrangement or other transaction addressed herein. 

 


